1. The ethics of drug use

1.1

Introduction to drug decriminalization
In this chapter, we investigate the arguments in support of decriminalizing drug use in the
United States. In engaging in a philosophical analysis of the decriminalization of drug use,
there are a couple things to keep in mind.
The first is that our analysis is not about whether using drugs is a good or bad thing
for you as an individual. At no point in our discussion is the goal of our discussion to
determine whether you, as an individual, should you drugs. In fact, given that a number of
recreational drugs are illegal, that none of them are healthy for you, and that the university
setting prohibits you from using them, I would strongly encourage you not to use drugs.
Our goal is more limited in that we are investigating whether there is a rational justification
for keeping drug use illegal and for punishing drug users.
The second is that our analysis is not aimed at condemning any of our fellow classmates
for using drugs. While we may ultimately find that criminalization of drug use is the best
policy, and that drug users are doing something morally wrong for using drugs, the setting
under which we analyze whether drug users should be punished is one of respect and open
inquiry. For this reason, I expect everyone to be conscientious of the fact their peers may
have different life experiences relating to drug use and its criminalization.
The third is that our analysis will be through a biased lens. In trying to analyze drug
policy in the United States, we will be reading Douglas Husak’s Legalize This!: The Case
for Decriminalizing Drugs. Husak is a long-time critic of drug criminalization and notes
that he himself may be biased on the issue. I chose Husak’s book for this course not
because I agree with Husak’s conclusion. Instead, I choose the text because (i) he states his
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position clearly, (ii) the writing in his book is non-technical and understandable to someone
with no background in philosophy, and (iii) he argues for position in a compelling way.
In other words, you should feel free to disagree with Husak’s arguments against drug
criminalization, but you ought to try to do so in a philosophical way, e.g. by citing reasons
in support of your position.

1.2

Understanding Drug Policy
In this section, we try to understand the current drug policy in the United States. Namely,
what sort of reasoning motivates the criminalization of recreational drug use.

1.2.1

Reasoning about drugs with anecdotes
Reasoning about drugs is often done with anecdotes.
Definition 1.2.1 — anecdote. An anecdote is a story (usually with some sort of point)

typically about a person or event.
Some of us may be familiar with individuals whose lives have been destroyed by drugs.
Others of us may be familiar with individuals whose lives are mostly unaffected.
Exercise 1.1 Do you have any anecdotes (stories) about individuals whose lives have

been influenced by drug use?
Reasoning with anecdotes is common in discourse about the criminalization of drug use.
Typically, an individual will give an individual whose life has been ruined by drug use and
use this story to support drug use criminalization.
Argument 1.2.1 — Reasoning from anecdotes. A proponent of drug use criminalization

from anecdotes would reason as follows:
• P1: Insert anecdote(s) of someone whose life was ruined by drugs.
• C: Therefore, drugs must be criminalized.
Husak thinks this argument is flawed1 for two reasons.
Objection 1.2.2 — Anecdotal reasoning and problematic generalizations. When we reason

from one or two anecdotes, we don’t know if these cases are representative samples (that
is, are the anecdotes typical of drug users or are they cherry-picked examples used by
individuals aiming to prove a point?). For example, suppose you are sick and your friend
tells you about a friend of hers who had the same sickness and was cured by putting a
very small amount of bleach in her water. Your friend’s friend may have been cured or the
bleach may have had no effect (or made her worse but she recovered anyway). It would
be wrong for you to accept your friend’s advice because the case she cites may be highly
1
“My contention, however, is that we would be unwise to base our attitudes about drug policy on either
kind of anecdote. [...] [W]e should resist the tendency that is pervasive in the context of drug policy – the
tendency to generalize from anecdotes.”
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atypical: the majority of people who put small amounts of bleach in their water when sick
may simply die.
In other words, since we don’t know whether tragic anecdotes about drug use are representative samples, we cannot reason that drug use is dangerous or that everyone’s (or
even most people’s) lives will end in tragedy. In short, just because one or two individuals
lives end in tragedy due to drug use doesn’t mean the majority or most or even a good
percentage of people who use drugs will die tragically. Reasoning from these anecdotes
encourages us to treat these anecdotes as though these cases were typical cases without
proving that they are typical with statistical evidence.
If reasoning from anecdotes were an acceptable way to argue, then we could use anecdotes
to criminalize all sorts of actions that we intuitively think it would be unjust to criminalize.
That is, an individual might tell a tale about a single individual whose life was ruined by
some activity, and then from that anecdote argue that such and such activity should be
made criminal. Some examples might include the following:
1. Tek’s life was ruined by alcohol. Therefore, alcohol should be illegal and alcohol users
punished.
2. Tek’s life was ruined by a raw side-effect to a common house-hold medicine. Therefore,
that medicine should be illegal and its users punished.
3. Tek’s life was ruined by falling from a horse. Therefore, horse-back riding should be
illegal and horse riders should be punished.
Objection 1.2.3 — The wrong anecdotes. Anecdotes about the horrors of drug use do not

support criminalizing of drug use because the criminal laws they support do not help drug
users.
1. Someone tells an anecdote about an individual whose life was ruined by drug use.
This story typically involves an individual who uses drugs (even though they are
illegal and drug users are punished) and individual dies or is imprisoned.
2. The individual then reasons that because of this story, we need to make drug use
criminal.
3. But, it isn’t clear from this case that the laws/punishments benefit or protect anyone
(the anecdotes involve someone dying despite the fact that drugs are illegal)
4. Thus, the usual anecdotes don’t support drug use criminalization. The right sort of
anecdote then is one involving an individual who would have suffered drug abuse but
did not because of the criminal laws we have in place.2

Exercise 1.2 Husak argues that we shouldn’t reason from anecdotes for two reasons. In

a group, try to restate his argument the best you can. Once you’ve done this discuss
whether or not you agree with Husak about the use of anecdotes in determining the
criminalization of drug use.
2
As Husak puts it (p.9) criminalization of laws help “someone who does not use drugs, but would have
suffered from drug abuse if we had foolishly changed our laws”, viz., “criminal laws against drug users are
needed to reduce the incidence of drug abuse.’
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Asking the right question
If we want to debate whether drugs should be criminalized or not, we need a clearer sense
of the exact question we are debating. For Husak (p.10), the question we ought to debate is
should drug use be criminalized? The question here is asking should drug use be punishable
by the law. That is, should the use and/or possession come with punishments like fines,
prison time, probation after being found guilty, etc.
Definition 1.2.2 — Husak’s basic question. What should the criminal justice system do to

drug users (p.11)
In asking this question, Husak is looking for a rational justification for why we punish drug
users. Presumably if we are going to punish them in some way, there must have a good
reason for punishing them. We could, of course, live in a system where people are punished
for no good reason. That is, the rules are completely arbitrary or capriciously decided by a
tyrant. If that were the case, then we could be upfront about it. The government would say
something to the effect of “there is no good reason for why we punish drug users.” Such
laws would not, of course, be just laws. Thus, assuming drug laws are just laws, one of the
ways in which we might approach the issue is to determine just what reasons justify those
laws.
Husak, however, notes that the debate about laws against drug use often start with a
different question than his basic question (see Definition 1.2.2). The question that you see
most often discussed is should drugs be decriminalized (or should we stop punishing drug users)?
Proponents of drug use criminalization will often argue as follows:
Argument 1.2.4 — no reason to change drug laws. A proponent of drug use criminaliza-

tion will often argue as follows:
1. Drug use is currently illegal and its users are punished.
2. There are no good reasons for changing drug laws.
3. Therefore, we should keep drug use illegal and punish drug users.
Husak argues that this argument is problematic for at least two reasons.
Objection 1.2.5 — The goal of law is justice, not the achievement of social goals.. Husak
(pp.12-13) claims that if we focus on the advantages and disadvantages of drug decriminalization, the focus is turned toward which law best accomplishes our social goals. We might
not want people to use drugs or we might not want to carry the burden of health issues
surrounding drug use and so we would frame our laws in terms of whichever law best
accomplished this goal. One way to, perhaps, prevent people from using drugs is to punish
people for using them. However, Husak (p.13) objects claiming that “[j]ustice should not be
conceptualized as a goal our policies should try to achieve, but as a constraint that limits
what we are allowed to do in pursuing our objectives.” What I think he means by this is
that justice rules out certain ways of achieving our goals. For example, we might be able
to rid the world of sick people through mass genocide of anyone with less than optimal
genetics, but no one would accept this way of achieving the goal of better health as just.

So, in asking why we should stop punishing drug use (the wrong question), Husak contends
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that we simply look at the costs and benefits of changing the law, rather than whether it is a
just law.
Objection 1.2.6 — The argument misplaces the burden of proof. Husak contends that the

argument shifts the burden of proof onto those that want to change the law instead of onto
those who think we should preserve the law. According to Husak, those who support
drug policy “need not utter a single word in its defense. Their job is too easy” (p.13). In
other words, when raised with various proposals as to why the law should be changed, the
supporters can simply raise doubts about why said proposals would not work. In other
words, they don’t need to put forward a positive defense (or justification) for the laws in
the first place. This is a problematic move since intuitively we think that you should have
to give good reasons if you want to punish someone for doing something and not punish
people because we can’t prove that they shouldn’t be punished (see Husak p.13).
Exercise 1.3 – Consider the following question. Husak’s main point in the Asking the
Right Question section is that the debate over drug criminalization can only move forward
if the people who want drugs to be criminalized give “a reason in favor of punishing
people who use drugs” (p.14). He further contends that these people need excellent and
compelling reasons give that incarceration is one of the worst things that the State can
do to a person (see p.15). More generally, he contends that all punishments by the State
should be justified and he thinks we ought to develop a theory of criminalization which
specifies the conditions that need to be met in order for the State to punish someone. He
contends that such a theory (such a justification) is easy to provide in the cases of violent
crimes and theft (see p.18-19) since these crimes violate people’s rights, but there doesn’t
appear to be any such violation of rights when it comes to drug use.

1. Can you think of what reasons might be given in support of punishing drug users?
2. Do drug users violate anyone’s rights?
3. What reasons have you heard given for why drugs should be banned? Do you
find these convincing?
1.2.3

More bad answers
While Husak plans on dealing with several other answers to the basic question (see
Definition 1.2.2), here we discuss two answers that he doesn’t think are deserving of a
serious reply. Thus far Husak has already described two arguments that he thinks are
flawed. The first is that defenders of laws against drug users do not need to respond at all
to the request for why drug users are punished. The second is that we can reason from
anecdotes involving individuals whose lives have been ruined by drugs. Here we consider
two more argument.
The first argument is that we are justified in punishing criminals simply because it is against
the law. The argument goes something like this:
Argument 1.2.7 — Drug users should be punished because it is against the law. Another

argument cited in support of drug criminalization is that drug use is against the law.
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1. Drug use is against the law.
2. Individuals who break the law are punished accordingly.
3. Therefore, drug users deserve to be punished.

Let’s call the above argument, the argument from rules. There are at least two problems with
this argument.
Objection 1.2.8 — Irrelevant. The argument doesn’t address the basic question. That is, the

basic question asks what reason do we have for thinking the drug laws are just in the
first place. As Husak puts it “We all know that drug users are punished [by the law]; the
disputed issue is whether they should be punished” (p.21).
Objection 1.2.9 — Doesn’t show that the laws are not bad laws. The second problem with

the above argument is that assumes that all laws are good laws, but through the course of
history we know that some laws are actually bad laws.
Argument 1.2.10 — Drug laws deter drug use. The second argument is that we are justified

in punishing criminals because it deters individuals from using drugs.
1. Criminalization of drug use deters individuals from using drugs.
2. Therefore, criminalization of drug use is justified.
There are at least two problems with this argument.
Objection 1.2.11 — No reason why we should deter drug use. The first problem is that if

the deterrence argument is to be effective, we need to know why we want to deter people
from using drugs. In the case of murder, rape, assault, we have an immediate answer to this
question. We want to deter people from these acts because it violates the rights of people.
However, in the case of drug use, it isn’t clear that drug use alone takes away the rights of
anyone.
Objection 1.2.12 — Punishment is not personal. The second problem with the deterrence

argument is that it doesn’t seem justifiable to punish someone simply to deter others from
committing that act. Consider two types of punishments: collective punishments and
vicarious punishments (see p.24). A collective punishment is a punishment where everyone
(the collective) is punished for the act of an individual. An example would be where
an entire class is punished for a single student cheating. A vicarious punishment is a
punishment of an individual for the act of another individual. An example would be if
your parents were mean to you and you took it out on a friend. Let’s suppose these forms
of punishment are, in certain contexts, extremely effective. The problem then with the
deterrence argument is just because these forms of punishment are effective does not mean
they are just. Similarly, just because punishing drug users deters other individuals from
using drugs does not mean the punishment is just.
Given the objections to the argument from rules and the argument from deterrence, Husak
contends that any good justification for punishing drug users needs to meet at least two
criteria. These are:
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1. the justification of punishments to drug users needs to depend upon the empirical
facts about what happens when one uses drugs. We cannot punish someone simply
because it is against the law.
2. the justification of punishments to drug users needs to be personal, viz., the justification
has to based upon facts about the criminal rather than the society. We cannot punish
someone simply for the benefit of the collective.
Exercise 1.4 – Consider the following question. One of Husak’s key points is that pun-

ishments need to be personal. That is, they need to refer to facts about the criminal himor herself in justifying the punishment. In your experience, have you or someone you
know ever been punished not simply for something you did, but for something someone
else did? Why do you think were punished and do you think it was just?
1.2.4

The concept of a drug
If drug users are to be punished by drug laws, what is the policy against drugs? In this
section, Husak attacks the idea that the US has a drug policy by arguing that if we did have
a drug policy, then we could identify what drugs are, but there is no adequate definition of
a drug, and so there is no such policy.
The first definition of a drug is that drugs refer to
1. “substances recognized in the official United States Pharmacopeia” or
2. “substances intended for use in the diagnosis, cure, mitigation, treatment, or prevention of disease in man or other animals” or
3. “substances (other than food) intended to affect the structure of any function of the
body of man or other animals”
Husak (p.27) points out that this definition is highly problematic. Looking at the first clause,
he points out that this clause allows people to define whatever they want as a drug, and that
the individuals who decide what are and are not drugs have been influenced by political
pressure.
Note Husak doesn’t really elaborate on this criticism. The United States Pharmacopeia
is produced by the United States Pharmacopeial Convention. This is a non-profit,
scientific institution. Husak points out that tobacco was included and then removed
from the Pharmacopeia in order to pass the Food and Drug Act in 1906. This isolated
instance hardly shows that the Convention continues to be directed by non-scientific
influence.
Perhaps what is more problematic about the first clause is that it doesn’t actually give
any criteria behind human decision as to what would classify as a drug.

The second clause is problematic because it is too inclusive. It would include medical tools
(e.g. stethoscope), exercise equipment, food, and mechanical treatments (e.g. self-massage).
The third clause is problematic because for a couple reasons. First, it relies upon how a
substance is intended to be used. It is unclear whether this refers to how the individual at
the time of usage intends to use the substance or how the designer intends the drug to be
used. If it is the first case, then cases where an individual uses a drug accidentally would
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not count as a drug. If it is the latter case, then natural drugs like marijuana would not be
drugs.
Suppose we were to modify the third clause, drop reference to the intentions of the user
and the designer, and make a few modifications such that our new definition of a drug is as
follows:
Definition 1.2.3 — drug. A drug is any substance other than food which by its chemical

nature affects the structure or function of a living organism.
There are a few features of this definition worth noting
1. Drugs and food are mutually exclusive
2. The effect of a drug must come about chemically. This means that the effect cannot
come about as a result of some psychological effect of using a substance (placebo) or
by other means, e.g. surgically
3. A drug is defined in terms of its pharmacological properties and not in terms of its
social effect and not by political entities
As we will see, there are a couple problems with this definition. Nevertheless, we will use
it as our working definition. Concerning this definition of a drug, there are a couple things
to point out.
The first is that this definition of a drug differs wildly from how “drug” is used by everyday
people and by proponents of drug prohibition. Consider that people often say “they don’t
use drugs” but they may take a variety of substances that might qualify as drugs, e.g.
vitamins, alcohol, painkillers, anti-inflammatory pills.
Second, this definition isn’t enough to ground the current drug policy. That is, only some
drugs are banned and we punish certain individuals for using these drugs. In other
words, simply identifying a substance as a drug is not sufficient to determine whether that
individual should be punished. Another way of thinking about this is that rather than
saying we ought to punish drug users, we really need to say we punish users of certain drugs.
Third, Husak (p.30) points out that what is and isn’t a drug shouldn’t fluctuate based upon
legal policy. It should be a scientifically determined concept that defines drugs in terms
of “its pharmacological properties and its effects on persons who use it, rather than on
whether or how it is regulated by law.” Related to this, just because we permit society to
use a certain drug, that drug shouldn’t magically become a non-drug just because we have
allowed people to use it. Instead, it would simply transform from a illicit drug to a licit drug.
Despite this definition’s attractive features, there are a few problems with it.
Objection 1.2.13 — chemical causation too inclusive. Suppose someone takes a lead pencil

and jabs it into my arm. The lead in my arm travels through my bloodstream affecting the
structure and function of my body (I get lead poisoning). According to the definition, the
lead is a drug.
Objection 1.2.14 — Influenced from A to B. Husak (p.30-31) points out that the definition

assumes some baseline. The drug is said to change the body’s state from condition A to
condition B. He contends that this is problematic since there really isn’t a baseline to start
with and then points out some problematic examples, noting that the drug wouldn’t specify
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whether substances used to prevent a certain state would qualify as drugs, e.g. sunscreen or
hair-loss cream.
Objection 1.2.15 — Drugs and food, a blurry line. The definition relies on a distinction

between food and drugs that isn’t clearly defined. Foods certainly influence the structure
and function of living organisms and their influence is chemical in nature. The difficulty
thus becomes how to define food in a way that isn’t so broad that it would include things
that are certainly drugs or isn’t so narrow that it would exclude things that are clearly food.
Note Husak (p.31) points out that the definition would classify alcohol, tobacco, and caffeine
as drugs, but no one would really think these are drugs. I don’t see why we shouldn’t
view alcohol, tobacco, and caffeine as drugs.
Exercise 1.5 Given the above problems with trying to give a definition of a “drug”,

Husak (p.31) concludes that “unless some better candidate becomes available, it is fair to
conclude that no satisfactory definition of a drug exists. When we purport to be talking
about drugs, it is doubtful that we know what we are talking about.” Here Husak
assumes that unless we can give a completely precise idea of a concept than we don’t
know what we are talking about.
1. Do concepts/terms need to be fully precise in order for people to use them?
2. Take a concept like “sport”, give a definition, and then try to think of some
exceptions to that definition. If you can think of an exception, does this mean
people don’t know what they are talking about when they use the concept of sport?
The Controlled Substances Act determines whether or not a substance is an illicit drug.
Confusingly, whether that substance is or is not a drug is not relevant to determining
whether the substance is classified as illegal. Instead, a substance is determined to be an
“illicit drug” or a “prohibited substance” whenever the Act classifies that substances as
illicit. Given that no definition of a drug is used in determining whether a substance is
illicit, Husak concludes (i) that we don’t have a drug policy at all and (ii) that the idea of a
drug plays no real role in the discussion of what we should and shouldn’t ban.
Exercise 1.6 So if the concept of a drug plays no role in defining drug policy since a

substance is determined to be illicit by the Controlled Substances Act (which does not
use an adequate notion of a “drug” to determine whether something should be banned),
it looks like which substances are deemed illicit is determined politically. In a democratic
nation, how should the political decisions be guided? That is, what ethical rules might
we bring to bear in trying to determine which substances (drugs or non-drugs) should be
prohibited?
1.2.5

Drug policy preliminaries
In discussing the basic question (see Definition 1.2.2), it is helpful to get clear about the
current drug policy. That is, if we are interested in what justification there is for punishing
drug users, we should be clear about which drug users or types of drug use is being
punished.
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First, in discussing this question, the distinction between illegal vs. legal drugs isn’t terribly
helpful given that whether or not a drug is legal or illegal to use depends upon the context.
That is, while some drugs are always illegal, some individuals may use a drug that is illegal
to use in one context but legal to use in another.
Second, for this reason, a key, preliminary distinction is between medical vs. non-medical
uses of drugs. There are a number of non-medical uses of drugs. For example, an individual
may use a drug to feel more alert or use a drug to have a certain feeling of euphoria.
Definition 1.2.4 — recreational use of drugs. Drug use is recreational if and only if it is

used non-medically to achieve some psychological state.
In addition, drugs like alcohol and peyote are often used in certain religious or cultural
settings. In the Catholic mass, wine is transformed into the blood of Jesus Christ, and
members of the church drink the blood / wine.
Exercise 1.7 Two types of non-medical uses of drugs mentioned include recreational

and religious. Can you think of other ways that drugs are used in a non-medical way?
Putting aside other non-medical uses of drugs (e.g. religious), the distinction between medical and recreational uses of drugs is useful in clarifying the basic question (Definition 1.2.2).
That is, we can make the question more precise by introducing this distinction. Rather than
simply asking “what should the criminal justice system do to drug users?” or “should the
criminal justice system punish drug users?”, we can ask a more precise question.
Definition 1.2.5 — Husak’s revised basic question. What should the criminal justice

system do to recreational users of drugs?
Of course, this question can be made even more precise since no one thinks that we should
punish all recreational uses of drugs. For example, suppose an individual drinks two pots
of coffee to get a caffeine high (or drinks multiple energy drinks). Or suppose an individual
in the privacy of his/her own home drinks twelve beers. Or suppose an individual uses
tobacco to feel more alert. These sorts of uses of drugs are recreational but there isn’t any
push by the criminal justice system to outlaw or punish these drug users.
In short, the criminal justice system is selective about which forms of recreational drug use
should be punished and so the basic question should be revised accordingly.
Definition 1.2.6 — Husak’s even more revised basic question. What should the criminal

justice system do concerning individuals that partake in certain forms of recreational
drug use?
Given this clarification of the basic question in terms of recreational drug use, we might
also clarify which types of drug use the criminal justice system has no interest in punishing.
The most obvious form is the medical use of drugs. But what is a medical use of a drug?
Definition 1.2.7 — medical use of drugs. Drug use is medicinal if and only if the drug is

prescribed to the user by a licensed medical professional to treat some disease, illness,
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syndrome, symptoms, etc.

The medical use of drugs does not include cases where individuals are using drugs
“prescribed” to them by a friend, cases where individuals are self-medicating (e.g. using
prescription pain killers to deal with serious pain), and cases where a doctor knowing
prescribes a drug to an individual but where the goal is not to treat any disease or ailment.
While individuals may use a drug to achieve some medical end, e.g. to treat some serious
disease, this type of case would not be understood as a medical use of a drug according to
the definition. A medical use of a drug requires authorization by a medical professional. In
addition, it requires that the medical professional prescribing these drugs with the goal
of treating some disease or ailment. If a doctor were prescribing regulated pain killers to
individuals s/he knew not to need them, the individual’s drug use would not be a medical
use of the drug.
Given the distinction between the recreational and medical use of a drug, and its use
to clarify the basic question (see Definition 1.2.6), Husak argues that since it is virtually
impossible to distinguish between medical and recreational uses of drugs, there is no point
in drawing such a distinction and it should not play a role in crafting our drug policy.
• P1: Our present drug policy relies upon the distinction between the medical and
recreational uses of drugs.
• P2: It is virtually impossible to distinguish between medical and recreational uses of
drugs.
• C: It is pointless to use this distinction in crafting drug policy and answering the basic
question.
Husak supports the argument as follows. First, with respect to P1, Husak points to the
fact that we punish individuals who use certain drugs in a recreational way but we do
not punish individuals who use those same drugs in a medicinally. Second, with respect
to P2, Husak seems to have two reasons. The first is that there are a number of so-called
syndromes or dysfunctions whereby individuals are permitted to use drugs but these uses are
not clearly medical in nature, e.g. taking drugs for erectile dysfunction. The second is that
there are a number of medically legitimate uses of drugs but these don’t meet the standard
of being medical uses, e.g. self-medication.
Given that it is impossible to draw a distinction between medical and recreational uses
of drugs, Husak concludes that this sort of distinction should not play a role in our drug
policy.
Exercise 1.8 Take a moment to review Husak’s argument against using the distinction

between medical vs. recreation uses of drugs. Putting aside P1, focus on P2 and C. Do
you think Husak is correct when he says that it is virtually impossible to distinguish
between medical and recreational uses of drugs? Assuming that he is correct on P2, does
it follow that there is no point to drawing a vague boundary between the two uses? Can
you think of any other scenarios where we don’t have a precise distinction between two
different activities but it is nevertheless practical to maintain that distinction?
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Punishment as policy
Another component of the current drug policy in the United States concerns punishment.
In general, when an individual is caught possessing or using drugs, they are punished in
some way shape or form.
First, there are punishments in terms of incarceration:
1. more than 2,000,000 Americans are incarcerated, around 460,000 were incarcerated
for drug offenses (roughly 1/4th)
2. the number of people who are incarcerated for drug crimes has increased from 1980
3. of the percentage of individuals incarcerated for drug crimes, while most are for
possession, 28 percent of all offenders are convicted for possession and use
4. comparatively, the United States incarcerates more people than other Western countries, e.g. America has more than 100,000 drug incarcerations than the Europe Union
(despite having 100 million fewer people)
Second, there are punishments as a result of being incarcerated.
1.
2.
3.
4.
5.
6.

loss of financial aid for schooling
forced community service
suspension of driver’s license (even if individual was not using drugs in a vehicle)
eviction of public housing (and homeless shelters)
ineligible for welfare
forfeiture of property

Third, there are punishments related to being arrested.
1. individuals are sometimes arrested and fined (even though they will not spend any
time in prison)
2. arrest involves detainment, search of one’s possessions or person, inconvenience, loss
of time at work, fees
Fourth, there are punishments that are not directly applied to the drug user.
1. 40 billion dollars is spent on prisons and jails, more than education
2. families of individuals arrested for drug use may need to go on public assistance
3. tax dollars are used to fund drug prevention programs (Husak says these are ineffective,
see p.48)
Exercise 1.9 Husak doesn’t really put a clear argument in this section (maybe his goal is

simply to outline how one main aspect of the drug policy is to punish). His argument
seems to be that the punishments enacted by the current drug policy are a colossal waste
of money. This is a sort of consequentialist or utilitarian argument. Using a utilitarian
analysis and the statistics Husak provides, try to put forward an explicit argument
against the current drug policy.

1.2.7

Decriminalization of drug use
Husak (p.48) contends that the just response to our current drug policy regarding drug use
is decriminalization. Here we lay out just what this position involves. Later on, we will
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consider the defense of this position.
The basic idea behind decriminalizing drug use is that drug use should not be a crime. As
Husak (p.49) puts it:
Drug decriminalization means that the use of a drug for recreational purposes
would no longer be a crime. No one would be punished just for using a drug
recreationally.
Husak makes several clarifications about what this proposal means and does not mean.
The first is that drug decriminalization amounts to removing punishments for drug use. In
other words, in proposing that drug use is no longer a crime (decriminalization), what is
being proposed is that drug use no longer be punished. Part of how we understand drug
decriminalization thus rests on how we understand the nature of a punishment. Since
incarceration is clearly a punishment, the decriminalization proposal amounts to no longer
incarcerating people simply for using drugs. However, there are a number of borderline
cases of punishment:
1. Do we take fines or fees to be punishments? If so, then decriminalization would
amount to removing fines/fees for drug use. If not, then drug users might be fined for
using drugs.
2. Do we take forced treatment for drug use to be a punishment? If so, then decriminalization would amount to removing forced treatments. If not, then drug users might
be obligated to attend treatment if found using drugs.
The second claim concerns drug distribution and production. On Husak’s account,
individuals can be pro-decriminalization but neutral or agnostic about whether or not the
production or distribution of drugs should be a crime. There are two points to be made
here. The first is that it is possible to believe in decriminalization of drug use but think that
drug distribution and manufacture should be a criminal act. That is, we can imagine not
penalizing individuals for using marijuana but punish individuals who manufacture it.
The second is that even if there are reasons that we must take a unified stance on the use,
manufacture, and distribution, this wouldn’t change the fact that criminalizing drug use is
unjust.
The third claim is that decriminalization does not imply that the State (or anyone else)
condones, supports, or encourages drug use. It is possible for there to be no penalties
attached to drug use but nevertheless that no one should ever use drugs. The idea here is
that just because an act is not criminal does not make that act morally acceptable.
Exercise 1.10 – Consider the following questions. Husak contends that support of de-

criminalization does not imply that the State is condoning drug use. Part of what he is
asserting is that not every potentially immoral act needs to be punished by the State.
What acts are legal but you might consider to be immoral? What acts are illegal but are
nevertheless not immoral?
A fourth claim is that just because drug use is decriminalized does not mean that the State
(and society) cannot invoke a variety of other ways of deterring individuals from using
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drugs. That is, just because we are not incarcerating people for drug use does not mean we
cannot:
1.
2.
3.
4.
5.
6.

put high taxes on drugs
use taxes to educate individuals about drugs
require search engines to provide additional information about the dangers of drugs
bar drug users from participating in additional, after-school activities
prevent employers from firing employees who use drugs
prevent private clubs or landlords from refusing drug users

That is, supporting decriminalization does not mean that we turn a blind eye to individuals
using drugs. We can still discriminate against individuals who use drugs. What it amounts
to is not incarcerating individuals who use drugs.
A fifth claim is that decriminalization of drug use does not amount to permitting drug use
in every situation. That is, there is a difference between criminalizing drug use per se and
criminalizing drug use in situations where users might harm others.
1.
2.
3.
4.
5.
6.
7.

driving
operating heavy machinery
flying airplanes or driving a school bus
using a weapon
monitoring children (e.g. at a daycare) or patients (e.g. at a hospital)
performing surgery
working in law enforcement or as a fireman on call

That is, while decriminalization implies that individuals using drugs in a safe, secluded
setting should not be punished, it does not imply that individuals using drugs that put
others at risk should not be punished.
A sixth claim is that decriminalization is relatively neutral about whether punishments are
ended by way of de jure decriminalization or de facto decriminalization. The former amounts
to removing drug laws that punish individuals for using drugs. The latter amounts to no
longer enforcing laws that punish individuals for using drugs.
A seventh claim is that decriminalization seems to entail abolishing the prescription drug
system. Husak contends that while some prescription drugs are dangerous to individuals
(e.g. opioids), he doubts that “we could justify punishing those who lack a prescription
but use a drug for a medical purpose” (p.62). While decriminalization might abolish the
need for a prescription for certain drugs, we might contend someone could be in favor of
keeping it illegal for the use of certain drug use without a prescription.
For example, suppose antibiotics were available without a prescription. While the effects of
using cocaine or heroin negatively impacts its user, misuse of antibiotics can cause antibioticresistance bacteria (making the drug ineffective for others). Thus, an individual might be
supportive of drug decriminalization and wish to preserve parts of the prescription-drug
system.
The eighth and final claim is that decriminalization of drug use might be selective so long as
the decisions are principled. That is, we might criminalize certain drugs on a drug-by-drug
basis but this criminalization should be guided by certain criteria or principals. That is,

1.3 Reasons for criminalizing drug use

15

suppose that there is a drug that if an individual takes it, they are immediately sent into a
blind rage, become violent, and prone to other types of criminal activity. An individual
might be supportive of decriminalizing drug use but nevertheless contend that certain
drugs where there is a strong correlation between taking the drug and violence is illegal.
Exercise 1.11 – Consider the following questions. One of Husak’s goals is to articulate

the conclusion for which he plans to argue, namely that we should decriminalize recreational
drug use. In later chapters, he will argue for this position (here he is simply concerned
with explaining his conclusion). How effective is he in making his view precise? What
parts, if any, are you unclear about? How is his view more nuanced than someone who
simply say “oh, we should legalize drugs”.

1.3

Reasons for criminalizing drug use
In this section, we consider the various reasons that might be put forward in justifying
punishing drug users. That is, criminalizing drug use is the best option in order to
1.
2.
3.
4.

protect children, and/or
reduce crime, and/or
protect health, and/or
preserve morality

These reasons are evaluated in the context of an argument for decriminalization of drug use.
• P1: We need a good reason for criminalizing drug use.
• P2: Arguments for protecting children, reducing crime, protecting health, and
preserving morality are not good reasons.
• C: Therefore, drug use should not be criminalized.
The argument for the decriminalization of drug use has some limitations (see Husak
pp.64-65).
1. the empirical data used to discredit certain arguments for criminalization of drug use
might be mistaken
2. what qualifies as a “good” reason is unclear
3. there may be another reason besides the four evaluated here that qualifies as a good
reason for criminalizing drug use
4. there may be no single good reason to criminalizing all drug use but instead separate
reasons for criminalizing specific drugs
5. there may be no single good reason for criminalizing drug use but instead a variety of
so-so reasons that together support its criminalization
In addition to the above qualifications about the argument, Husak (p.66) notes that since
he is in favor of drug decriminalization, his presentation of the argument may be biased.
He notes that “we should not trust opponents to identify the best reasons in favor of the
very policy they propose to attack.” The point here is that since there isn’t an official
drug policy with reasons justifying why drug users should be criminalized, he is going
to have to speculate (to some degree) upon the precise rationale. But, with that said, he
acknowledges that he probably isn’t the best person to be doing this since he disagrees with
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drug criminalization.
However, with the above said, Husak does try to ground the above reasons in particular
figures, namely William Bennett, James Q. Wilson, and the Office of National Drug Control
Policy (ONDCP).
1.3.1

Drugs and children
One prominent reason given in support of drug use criminalization is that punishing drug
use is necessary to protect children. The argument goes as follows:
• P1: If adults are not punished for drug use, then children will suffer.
• P2: We don’t want children to suffer.
• C: Therefore, adults must be punished for drug use.
How exactly children might suffer from adults using drug use is often left unclear, but
generally the assumption is that children will be more likely to use drugs if adults are
permitted to use drugs. The idea then is that the State wishes to prevent harm to children,
drug use by minors would involve harm, and so the State is justified in taking measures to
curb said drug use.
Objection 1.3.1 The motivation is disingenuous. If the primary reason for drug use

criminalization is to improve child welfare, than we would expect to see significant
resources directed toward dealing directly with this issue. However,
1. In 2014,10.2 (approximately 1%) per 1,000 children are victims of child maltreatment.3
2. In 2014, 21 percent (15.5 million) of all U.S. children ages 0–17 lived in poverty.4
3. We would expect more resources devoted to insuring health care for children,
improving the environment, decreasing lead in drinking water, etc.
In other words, if the US were truly interested in helping children it would adopt a variety
of other policies that would benefit children to a greater degree.
1.3.2

Drugs and crime
A second argument in support of drug criminalization relates to the relation between drug
use and crime. At least on one argument, the decision to punish drug users decreases the
amount of crime, and given that is desirable to reduce crime, we have a reason to punish
drug users.
• P1: Punishing drug users decreases the overall amount of crime.
• P2: It is acceptable to punish an activity if it reduces crime.
• C: Therefore, it is acceptable to punish drug users.
Exercise 1.12 Before discussing the relation of drugs and crime, do you think drug

users are more (or less) likely to commit serious crime (either from personal experience,

3
Child maltreatment includes physical, sexual, and psychological abuse, as well as neglect.https://www.
childstats.gov/pdf/ac2016/ac_16.pdf
4
https://www.childstats.gov/pdf/ac2016/ac_16.pdf
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movies, the media)? Do you think that their drug use causes them to commit crimes?
Do you think punishing drug users is a way to prevent crime?
1.3.2.1

Punishing drug use decreases crime

Let’s look at this argument in detail. Starting with P1. According to P1, there is a correlation
between punishing drug users and reducing crime. This is an empirical claim and so it
is claim about what effect on crime when we punish drug users. It claims that punishing
drug users decreases the overall amount of crime.
In support of this claim, proponents can point to there being a reduction of crime since
the 1990s. In addition, proponents of P1 might point out that a number of criminals test
positive for illegal drugs.
Objection 1.3.2 This statistic is misleading. If drug use is counted as a crime, then there

has been a significant reduction in crime. However, since the 1980s we have roughly the
same level of non-drug crime. If P1 is correct, then we would expect to see a reduction in
non-drug crime, which we do not.
Objection 1.3.3 Just because a large percentage of criminals use drugs does not mean that a

large percentage of drug users are criminals. It might be the case that a large percentage of
criminals are fans of the Los Angeles Raiders, or play violent video games, or eat junk food,
but this does not mean that a high percentage of Raiders fans, violent video game players,
or junk food eaters are criminals.
However, putting the data aside, we might intuitively think that punishing drug users
would prevent a number of other kinds of crimes.
 Example 1.1 — Solicitation. We punish solicitation (e.g. if an individual solicits a prostitute

for sex or if an individual offers a bribe to a politician) because it reduces the overall amount
of serious crime in the world. For suppose we catch Tek soliciting another individual. Tek
is trying to commit a serious crime but has yet to do so. If we punish Tek for soliciting, then
we prevent Tek from committing a more serious crime, and so reduce the overall amount of
serious crime.
But how exactly does punishing drug users reduce crime, and what types of crimes does
punishing these drug users prevent? To consider the connection between drug use and
crime, Husak considers three types of crimes.
First, there are systemic crimes. These types of crimes are those that occur because drug
use is illegal. In other words, because drug use is illegal, this has an effect on other types of
activities that individuals engage in, and some of these activities are crimes, e.g. violence,
trafficking, etc.
 Example 1.2 — Buying diluted drugs. Suppose you buy some marijuana from Tek, a local

drug dealer. You give Tek money, and Tek gives you a certain quantity of marijuana. You
return home to use the marijuana you purchased and discover that Tek has “cut” or diluted
the marijuana with oregano. Unhappy with your purchase, you call Tek and complain. He
immediately hangs up on you. Were drugs legal, you might have legal recourse to recoup
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your funds or return your drugs. You could sue Tek. But given that drugs are illegal, your
recourse is limited. You might try to reclaim your funds by using violence.
The majority of drug-related violent crime is systemic. That is, the majority of violence
involving drugs is related to the fact that drug use is illegal. Thus, at least with respect to
systemic crime, punishing drug users does not decrease the overall amount of crime, but
increases it. Husak (p.86) writes “[w]hen we try to assess the merits of decriminalization by
analyzing the drug-crime connection, we should remember that most criminal behavior
associated with drugs is not caused by drugs per se, but rather by the fact that drug use is
illegal.”
The second type of crimes are economic crimes. Husak doesn’t define “economic crimes”,
but I am assuming he means something like various illegal activities that drug users engage
in to acquire money to purchase drugs.
 Example 1.3 — Economic crime - Theft. John is suffering from heroin addiction. He

cannot afford to pay his dealer to buy more heroin. John works as a teller at a bank. He
decides to steal money from the register to buy drugs.
 Example 1.4 — Economic crime - Counterfeiting. John is suffering from crack addiction.

He cannot afford to pay his dealer to buy more crack. John decides to counterfeit a number
of twenty-dollar bills and pay the dealer.
The proponent of criminalization then might argue in support of P1 that drug use causes
an increase in the overall amount and/or severity of economic crimes. Thus, drug criminalization is justified to prevent these crimes.
The question then is whether decriminalization would increase or decrease the overall
amount of economic crime. Husak (p.87) notes that this isn’t an easy question to answer
and it turns on how drugs would be lawfully bought and sold.
Objection 1.3.4 — The relation is not straightforward. It isn’t clear that drug criminalization

is a better alternative than drug decriminalization. One might argue that part of the reason
that there are so many economic crimes is because drugs are so expensive. If drugs were
legalized, drug prices might significantly decrease leading to significantly fewer economic
crimes. However, drugs might be more expensive as well if taxed heavily or economic
crimes might increase if the decrease in drug costs caused an increase in the overall number
of drug users. The point is that the argument in favor of criminalization from economic
crimes is not straightforward.
The third type of crimes are psychopharmacological crimes. A psychopharmacological
crime is a crime that results from taking an illegal drug. That is, the drug has an effect on its
user and that effect causes the user to do something criminal.
 Example 1.5 — Drug rage. Suppose Tek takes a drug. Tek hallucinates and goes on a

killing spree.
The proponent of criminalization then might argue in support of P1 that drug use causes
an increase in the overall amount and/or severity of psychopharmacological crimes. Thus,
drug criminalization is justified to prevent these crimes.
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Objection 1.3.5 — Selective criminalization. The psychopharmacological effects of drugs

like heroin and marijuana tend to make their users passive and studies show that users of
marijuana in particular tend to be less likely to commit violent crime. Thus, this type of
argument would only support the criminalization of certain types of drugs.
Objection 1.3.6 — Alcohol. If reduction of psychopharmacological crimes is the primary

concern, then alcohol is the best candidate for criminalization. The reason for this is that
the NCASA reported that 21 percent of individuals in state jails or prison were under the
influence of alcohol alone, while only 3 percent under crack/cocaine alone, while 1 percent
under heroin alone. Although this might have to do with the fact that alcohol is so widely used.
Supposing that criminalizing drug use does not straightforwardly decrease systemic,
economic, or psychopharmacological crimes, a fourth defense of criminalizing drug use
relies on broken window theory.
Definition 1.3.1 — broken window theory. Broken window theory is a criminological

theory that states that the preventing small crimes (or punishing small acts of anti-social
behavior) such as loitering, vandalism, public intoxication, public urination, etc. creates
an environment of lawful behavior and thereby helps to prevent more serious crimes.
It is called broken window theory because the originators of the theory (James Q. Wilson
and George L. Kelling) wrote the following:
Social psychologists and police officers tend to agree that if a window in a
building is broken and is left unrepaired, all the rest of the windows will soon
be broken. This is as true in nice neighborhoods as in rundown ones. Windowbreaking does not necessarily occur on a large scale because some areas are
inhabited by determined window-breakers whereas others are populated by
window-lovers; rather, one unrepaired broken window is a signal that no one
cares, and so breaking more windows costs nothing. (It has always been fun.)5
The basic idea is that minor anti-social or unlawful behavior breeds more anti-social or
unlawful behavior and/or more serious unlawful behavior.
Objection 1.3.7 — Presupposes drug use is a crime. The basic problem with one version of

this argument is that it assumes rather than proves that drug use is a small crime. That is, the
reasoning is that because drug use is a small crime, it is necessary to punish drug users
to prevent more serious crimes. But, what needs to be shown is that drug use should be
punished.
The argument might be modified to say that because drug use is an anti-social behavior
(not a crime), we ought to punish drug users to prevent more serious crimes from occurring.
But this version of the argument would need to show (i) that drug use is anti-social and (ii)
why drug use in particular (as opposed to other forms of anti-social behavior) needs to be
punished.
5

Wilson, James Q. and George L Kelling. (Mar 1982), “Broken Windows: The police and neighborhood safety”,
The Atlantic. https://www.theatlantic.com/magazine/archive/1982/03/broken-windows/304465/
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Punishing activities that decrease crime

We have considered the possibility that P1 might be true. For the purpose of argument,
let’s assume that it is true. That is, let’s assume that punishing drug users would decrease
the overall amount of crime. The argument against drug use from crime depends upon a
further premise, namely P2, which says that it is acceptable to punish or criminalize any
activity if that activity reduces the overall amount of crime.
Let’s consider P2. Suppose we identify a statistical correlation between drug use and
criminality among a certain group of people. If this is the case, then we are left with three
options about how enact punishment toward drug users to decrease crime:
1. make drug use illegal and punish all drug users to decrease crime
2. make drug use illegal and punishable but only for those individuals that are statistically
correlated to use drugs and commit crimes
3. make drug use illegal for everyone but only punish those individuals that are
statistically correlated to use drugs and commit crimes
The first option has us punish all individuals who use drugs, independent of whether they
are likely to commit a crime. This view seems implausible since it would mean that it is
necessary to punish the 80-90 million Americans who have used drugs in order to prevent
the small minority of Americans from committing crimes (see Husak pp.91-92).
The second option is explicitly unfair and discriminatory. That is, if there is a statistical
correlation between drug use and crime in a specific race, then to write a law that only
applies to members of that race is overtly racist.
The third option is what happens in reality. That is, while drug laws are written to apply to
individuals regardless of race, and the fact that the percentage of blacks and whites who use
drugs is about the same, blacks are far more likely to be arrested for simple drug possession.
Again, this seems overtly unfair, discriminatory, and an instance of racial profiling.
Exercise 1.13 Consider the argument that drugs should be criminalized from the reason

that doing so would reduce crime.
1. In a group, consider the four reasons that Husak reviews in support of the claim
that criminalizing drugs would reduce crime. Do any of these arguments strike
you as persuasive? What do you think of the empirical claim that individuals who
use drugs are more likely to commit crimes? What do you think of the empirical
claim that criminalizing drugs will reduce crime?
2. In a group, assume that criminalization would reduce serious crime, is this
justification sufficient for criminalizing drugs? This sort of argument is utilitarian
in nature; what other effects might we consider besides the reduction of crime to
determine if criminalizing drugs would increase the overall amount of happiness
in the world?
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Drugs and health
Illicit drugs are thought to be dangerous to one’s health. Drug users are commonly
stereotyped as having poor mental states and even worse physical states. The stereotype
of the hardcore drug user is not someone who eats a well-balanced diet, has good bodily
hygiene, and who is conscientious of what s/he puts into his/her body. Rather, the drug
user is stereotyped as having poor health. No doubt, drugs do pose risks to an individual’s
physical and mental health, but are these risks so significant that they warrant punishment
by the State? And, while the State does have an interest in promoting the health of the
public, it typically does not do this through punishment, so why does it punish with respect
to drugs (see Husak p.94)?
Exercise 1.14 – Drug users and their health. Before discussing the relation of drugs and

health. What are your impressions of the overall health of drug users (either from
personal experience, movies, the media)? What are your thoughts on the health risks of
using drugs?
A third reason for criminalizing drug use is that doing so provides a means of protecting
the health of individuals, specifically drug users. Let’s call the following argument: the
argument from health:
• P1: Drugs pose significant risks for an individual’s health (either the body and the
mind).
• P2: The best way to protect the health of individuals is by punishing drug users.
• C: Therefore, it is acceptable to punish drug users.
According to P1, drug use has serious negative consequences on the health of an individual.
According to P2, in order to prevent the negative health consequences, the best (or most
reasonable) approach is to punish drug users.
We will evaluate this argument in two steps.
1. Examine P2: evaluate whether punishing drug users either (i) prevents future drug
use or (ii) the threat of drug use prevents individuals from using drugs (and thus
harming themselves)
2. Examine P1: evaluate whether illicit drugs have such a negative impact on the user’s
health (either by way of fatalities or sickness) that would warrant punishment
1.3.3.1

P2: Drug punishments and improving health

In the argument from health, P2 asserts that the best way to protect the health of individuals is
by punishing drug users. There are two ways that this claim might be justified (see Husak
pp.95-96):
1. punishments prevent drug users from future users
2. the threat of punishment for drug use wards off first-time or habitual drug use
Let’s consider each of these justifications in turn. The first way that punishments might be
effective is that serious punishments offer a deterrent to drug users from continuing their
drug use. That is, when individuals are caught using drugs, and sent to prison, prison
serves to prevent individuals from future drug use. The idea here is that if individuals
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were not punished for their drug use, they would continue to use drugs and this would
lead to a worse off state than if they were incarcerated. In short, punishing drug users is in
their best interests.
 Example 1.6 — punishments for seatbelts. This type of punishment is akin to punishing
people for not wearing their seat belts when driving. Not wearing a seat belt exposes you
to a potential health risk. To minimize these risks, punishments are put in place.

If you are caught not wearing a seat belt, you are fined, and this deters you from not wearing
your seat belt in the future.
The problem with the claim that punishing drug users is better for their overall health are
plentiful.
Objection 1.3.8 — Prisoners use drugs. If prison were an effective corrective to drug use
(and a heavily controlled environment), we would expect next to zero drug use. But, in fact,
around 10 percent of prisoners use illicit drugs in prison.

Note It would be interesting to get data that compares how many individuals continue to
use drugs after being incarcerated for drug use.
Objection 1.3.9 — Prison is worse for health. Husak (p.96) writes that “[p]rison is obviously

deleterious to health – far more deleterious than drugs.” I am not sure what he means he but
he could mean that individuals in prison are subject to an environment where it is difficult
to live a healthy lifestyle, e.g. poor food, poor environment, disease, etc. For example,
one jailhouse doctor writes “In practice, many prison systems are so overcrowded that
prisoners have to wait days to see a doctor, even in emergency situations. The California
penal system, for example, has 170,000 inmates in 33 jails. To make things worse, insurance
companies sometimes fail to provide medication and treatment to needy prisoners, and
inmate medical records get misplaced regularly.”6

Note There is a recent article on this issue worth looking at: Christopher Wildeman and
Emily A Wang (2017). “Mass incarceration, public health, and widening inequality in
the USA”. The Lancet http://dx.doi.org/10.1016/S0140-6736(17)30259-3
Objection 1.3.10 — Seat belts and danger. The analogy between seat belts and drug use is

a false one. The penalties for not wearing a seat belt are minimal (monetary fine) and the
risk of not wearing your seat belt is great. In contrast, the penalties for using drugs are
great (prison, etc.) and the risks are not as great as those related to driving.
The second justification for P2 is that the threat of punishment for drug use wards off
first-time or habitual drug use. That is, since individuals are scared of being punished for
using drugs, they do not use drugs in the first place. Husak (p.97) takes this to be the more
credible defense of how penalization might prevent drug use, but notes that it depends
upon two assumptions:
6

http://www.slate.com/articles/news_and_politics/explainer/2009/03/jailhouse_doc.html
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1. preventative: health is only protected if the punishments effectively deter people
from using drugs in the first place
2. preventative of equally dangerous alternatives: health is only protected if the
punishments effectively deter people from pursuing not only drugs but equally
dangerous alternatives (e.g. an individual might be deterred from heroin but pursue
licit drugs (e.g. alcohol) to a degree that would match the negative health effects of
using heroin)
Exercise 1.15 Consider the two assumptions given by Husak. Are they true or false?

Explain your answer.
1.3.3.2

P1: The health risks of drugs

P1 of the argument from health states that “drugs pose significant risks for an individual’s
health”. In order for the argument from health to be effective, the health risks have to
be so serious as to warrant incarceration. That is, we would not incarcerate people from
doing some slightly risky thing that would lead to a slight increase in death. That is, when
examining the relation between drugs and health, presumably the concern are serious
health risks. If drug users were more likely to catch the common cold that non-drug users,
we would be reluctant to enact punishments to deter drug use.
Exercise 1.16 What sort of unhealthy things do you do (or do people do) that you

think should not be punished? That is, is there any activities that have (either actual or
potential) negative effects on your health that should nevertheless not be criminalized?
In addition, is there anything you might do to yourself that should be criminalized?
1.3.3.3

Drugs and death

The most serious health risk is death. Husak suggests that one way of evaluating the
dangers of illicit drug use is to look at aggregate statistics and then compare these statistics
against other forms of drug-related risks (pp.101-102):
•
•
•
•

25,000 Americans die each year from illicit drug use
100,000 Americans die each year from adverse reactions to medications
430,000 Americans die each year from tobacco
approximately 100,000 Americans die each year from alcohol

Of the 25,000 Americans who die each year from illicit drugs, Husak suggests that 2,500
of these are intentional and another 1,460 are not due to drug use per se but to injuries
inflicted while on drugs.
At first glance the aggregate data suggests that comparatively, illicit drug use does not pose
a serious risk to individuals since fewer people die from illicit drug use than licit drug use.
One problem with this is that licit drug use is much more common, but Husak points out
that were to examine the ratio of fatalities per user, we would reach the same conclusion.
Note It would be interesting to see the exact numbers adjusted here.

Husak’s (see pp.102-103) argument isn’t simply that we should be consistent about policies
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protecting public health. Oftentimes you hear individuals make the argument that since
alcohol is more dangerous than marijuana, we ought to legalize marijuana. If being
consistent about how we punish individuals for risky behavior is the only concern, then an
equally available alternative is to ban alcohol as well. Rather, Husak argues that neither
alcohol nor illicit drug use poses such a significant risk to public health that either
warrants that we punish individuals for their use.
• P1: If we imprisoned tobacco/alcohol users because their use poses a health risk, this
would be unjust since the risk is not so great as to warrant such a serious punishment.
• P2: The risk of illicit drug use is potentially less than that of tobacco/alcohol.
• C: Therefore, the punishment of illicit drug use does not warrant serious punishment.
Exercise 1.17 The argument that because alcohol is legal, so should marijuana (and

other illicit drugs). This sort of argument assumes that we ought to be consistent about
our laws. This is not the argument that Husak is making since he asserts that the health
risks of drinking alcohol is not so great as to warrant punishment AND the health risks of
using marijuana (or other illicit drugs) are not so great as to worrant punishment.
Do you agree with him?
Some proponents of criminalization might argue that there is something different between
alcohol/tobacco deaths and illicit drug use deaths. The former often take some time to
manifest while the latter are sudden or instant. Heroin addicts are found having overdosed
while cocaine users have heart attacks.
Objection 1.3.11 — Impurities. A number of deaths associated with illicit drug use are due

to impurities in drugs or from using drugs in combination with other drugs. Thus, a
number of drug deaths are the result of drugs being produced on the black market.
Objection 1.3.12 — Alcohol. The idea that the deadly effects of alcohol are long-term is

misleading. Approximately one-third of all alcohol-use deaths are the result of respiratory
paralysis due to drinking too much.
Objection 1.3.13 — Irrelevance. The idea that because a risk is sudden rather than in the

distant future seems irrelevant for determining whether it should be penalized. Suppose
smoking killed every single one of its users in twenty years, while heroin only killed one
out of every 1,000 people instantly, it seems that to ban heroin rather than tobacco would be
to ignore the fact that smoking poses a much more serious risk to public health.
The premise upon which the argument from health relies (namely that that drugs are bad
for an individual’s health because they pose a serious risk in terms of fatalities) appears
problematic given the fact that (i) illicit drugs do not pose more serious risks than a number
of licit drugs and (ii) the risk is not so significant that it would warrant punishing its users.
1.3.3.4

Drugs and sickness

Death is not the only health risk associated with drugs. Other non-fatal health risks
are commonly attributed to drug use. Thus, P1 in the argument from health might be
understood as asserting that drugs pose significant risks for an individual’s health and
these risks are related to sickness and addiction.
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In support of this argument, it is no doubt the case that illicit drugs are not beneficial to
one’s health. In addition, there are said to be a number of negative health effects associated
with using drugs, e.g. impairment of memory, cognition, psychosis, insanity, increase in
hospital emergencies, heart and respiratory problems, lung cancer, etc. The question then is
whether or not drug use has such a negative impact on an individual’s health (in terms of
sickness, disease, addiction) that would warrant punishment of the drug user.
Objection 1.3.14 — Risk is not serious enough to warrant punishment. Husak’s (pp.104-105)

initial objection to this version of the argument seems to be again that illicit drugs pose no
more serious health risks than prescription medications, alcohol, or tobacco; we don’t think
the risks associated with these are so significant as to warrant punishing its users; therefore,
we shouldn’t punish individuals for using illicit drugs.
A separate health risk relates to that of addiction. Individuals in a state of addiction are said
to lack control and to do things they would not normally do to satisfy their addiction. The
idea is that we need to punish drug users to prevent them from the health risk of addiction.
Objection 1.3.15 — Addiction as a defense of criminal liability. Husak (p.106) contends that

it is hard to square criminal law if we medicalize addiction. That is, we don’t punish people
for medical conditions and if addiction is a medical condition, then “it is hard to argue
that people deserve to be punished for having a medical condition that causes them to lose
control over whether they will break the law by using drugs” (p.106). In other words, it is
strange that we would punish addicts to prevent other potential addicts from using drugs.
Exercise 1.18 Husak argues that imprisoning drug users is often worse for the drug

user than the drug use itself and the risks associated with drug use are not so great as
to warrant imprisonment. Overall, what do you think about Husak’s response to the
argument from health? Should drug users be punished to benefit them or non-drug
users? Explain your reasoning.
1.3.4

Drugs and immorality
We think that there should be good reasons in place for making a certain behavior a
crime. For in stating that action is a crime, we commit ourselves to punish (or rehabilitate)
individuals who do such actions. When we punish individuals, we interfere with their
freedom and their ability to pursue their own happiness. Since illicit drug users are
punished, there should be good reasons supporting both the laws and their enforcement.
The arguments in support of drug criminalization have, thus far, been consequentialist
arguments. These arguments point to how individuals might be harmed if drug users are
not penalized. Let’s set aside all of the issues relating to children, crime, and public health
and focus on the the argument from immorality. The last argument given in support of
drug criminalization has less to do with harm and more to do with human character. That
is, the last argument is that because using drugs is morally wrong (or corrupts the moral
character of human beings), drug users ought to be punished.
• P1: The State should punish people who behave immorally.
• P2: Drug use is immoral.
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• C: Therefore, the State should punish drug users.

Let’s consider P1, or the position sometimes called “legal moralism”.
There are a number of different ways to reject P1.
Objection 1.3.16 — Skepticism. There is no such thing as morality (it is a superstition); we

don’t believe in punishing people on the basis of superstitions; therefore, it cannot be used
to justify a law nor can it be a useful guide to formulating laws.
Objection 1.3.17 — Necessary but not sufficient. Morality is relevant and necessary for

making an action illegal but not sufficient. That is, while we might say that laws should
only prohibit immoral actions, this does not mean there should be a law prohibiting every
immoral action. Thus, the mere immorality of marijuana usage is not enough to prove
that it should be illegal. What is needed to defend criminalizing a drug is some additional
reason beyond it being an immoral action.
 Example 1.7 Not every immoral act illegal, e.g. lying, cheating, being rude, being

unfaithful, swearing at a child, etc.
One way for the legal moralist to respond to O1 and O2 is to remove any terms that explicitly
refer to morality. Let’s call this the argument from incorrect action:
• P1: The criminal law should punish people who behave other than how they should.
• P2: We should not use drug use for recreational purposes.
• C: The criminal law should punish people who use drugs for recreational purposes.
But replacing the word "immoral" with "should" does not improve this argument. For
consider that "should" can be interpreted in two different ways. First, if it is interpreted
in the moral sense, then the argument is no different than the original the argument
from immorality. If it is interpreted in the prudential sense (e.g. you shouldn’t eat too
many potato chips or Tek shouldn’t eat cereal with his hands), then the argument is still
problematic since we don’t think an action should be criminalized simply because it is
imprudent.7
Objection 1.3.18 — Necessary but not sufficient. What is prudent is perhaps necessary for

making an action illegal but not sufficient, i.e. if John wants to jump off his two-story roof
into a pool, but it is raining outside and the jump is a good distance, John’s action is not
prudent but it shouldn’t be illegal.
1.3.4.1

The argument from serious immorality

We said that Objection 1.3.17 shows that since many immoral actions are not illegal, the
mere fact that drug use is immoral does not mean that it too should be illegal. However, an
individual supporting the prohibition of drug use per se is not merely immoral. Rather,
drug use is seriously immoral and all serious immoral actions should be made illegal, e.g.
murder, torture, rape, incest, etc. Let’s call this revision to the argument of immorality, the
argument from serious immorality.
• P1. The criminal law should punish people for actions that are seriously immoral.
7

In calling an action imprudent, what is meant is that it is unwise, lacking in taste, or potentially risky.

1.3 Reasons for criminalizing drug use

27

• P2. Drug use for recreational purposes is seriously immoral.
• C. The criminal law should punish people who use drugs for recreational purposes.
While revising the argument in this way makes P1 more plausible. The problem for this
argument is that it makes P2 less plausible. What P2 says is that drug use for recreational
purposes is so immoral that it warrants punishment.
Objection 1.3.19 — There are no good reasons to support P2. If P2 is true, there ought to be

some good reason (or set of reasons) to support it. But, there are no good reasons. Therefore,
we should not accept P2.
What are some reasons used to support the claim that recreational drug use is so seriously
immoral that it warrants punishment? First, P2 is true because recreational drug use violates
some fundamental human rights. For example, it might be said to be seriously immoral if it
violated someone’s right to life (e.g. murder), or violated someone’s right to security (e.g.
assault or rape), violated someone’s right to property (e.g. theft), or violated someone’s
right to freedom (e.g. capricious censorship). The problem with appealing to the violation
of basic human rights is that the personal use of recreational drugs does not directly appear
to violate any of these rights.
Exercise 1.19 – Drugs and human rights. In using drugs, are drug users violating any-

one’s fundamental human rights? Are they really only harming themselves? Even if
they are harming others, is that harm so great that it warrants punishment? Can we
paint all drugs with a broad brush? That is, are users of heroin as opposed to marijuana
guilty of the same immoral action?
A second reason that might be given in support of P2 is that it is true because the majority
of people think it is true. That is, since the majority of people oppose the legalization of
drugs, this is evidence that people think that it is seriously immoral. There are, however, at
least three problems with this proposal:
Objection 1.3.20 — Bandwagon Fallacy (Argumentum ad Populum). The majority opinion

does not determine the truth. This argument is not valid: Most people believe proposition
p; therefore, p is true. P2: Therefore, p is true.
Objection 1.3.21 The results of polls are partially determined by the question asked. Asking

someone if they think drug use is immoral might be interpreted in a number of different
ways.
• The majority of people will say that drug usage is morally wrong for them (private
morality),
• Fewer people will say that drug use is morally wrong and should not be tolerated
• Even fewer people will say that drug use is morally wrong and should be severely
punished
Objection 1.3.22 — Strong consensus. If we were to appeal to what the majority of people

think to determine whether or not an action is immoral, there ought to be a strong consensus
if that consensus is going to be used to punish individuals. In contrast to acts like murder
or rape where there is a strong consensus that these acts are immoral, there is less of a
consensus that drug use per se is immoral.
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Objection 1.3.23 — Selective criminalization. The argument from serious immorality isn’t

sufficient to criminalize all illicit drugs. For even if the majority should decide whether
marijuana should be legal, and even if people think that it is drug use is seriously wrong,
polls about the legalization of marijuana indicate that Americans favor its legalization
INSERT CHART
A third reason we might say that drug use is immoral involves religion. There is a strong
correlation between having a religion and supporting criminalization of marijuana. In
contrast, a majority of individuals who say they have "no religion" support the legalization
of marijuana, whereas Protestants (Christians) oppose the legalization of marijuana by a
69-26 margin.
Objection 1.3.24 — Separation of Church / State. Religious belief should not be used as a

reason to punish drug users and law should not presuppose that we all belong to the same
religion.
Objection 1.3.25 — Holdouts. Not all religions or religious people oppose drug use. Not all

religions have clear statements about the use of marijuana. Some religious texts like the
Bible don’t say anything about the immorality of drugs.
Objection 1.3.26 — Taking the Moral High Ground. Husak argues that those who support
prohibition are acting immorally as they punishing individuals without excellent reasons
for doing so. Husak (p.122) writes that “Prohibitionists pretend to occupy the moral high
ground in debates about illicit drug use. Unlike their opponents, they profess to stand
up against immorality [...] The moral high ground should not be conceded to those who
favor prohibition.” That is, whenever we choose to let the State punish an individual for an
action, we should have excellent reasons for why that action should be a crime (otherwise
our support (either explicit or implicit) of the State is immoral). While it may be the case
that drug use is immoral, there are not excellent reasons for making recreational drug use
a punishable crime. Therefore, those supporting recreational drug prohibition are acting
immorally.
Exercise 1.20 – Drugs and immorality. Recall at the outset, we said that there should be

good reasons in place for making a certain behavior a crime and for punishing that
behavior. The argument from immorality contends that there is such a good reason and
that reason is that drug use per se is immoral. Husak, however, has argued that (i) an act
being immoral isn’t sufficient for making it illegal and (ii) there are no good reasons to
think that drug use per se usage is so immoral that it warrants punishment.
1. Do you think legal moralism is true or false? Should all immoral acts be against
the law and punishable?
2. Is drug use immoral? If your answer is yes, what makes it immoral and is it so
immoral that it warrants punishing drug users? If your answer is no, does this
mean that it is practically advisable for individuals to use drugs?

